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Evelyn B. Oldham (“ Defendant”) soldto JamesC. R. Laney (“Plantiff”)ahouseand | ot |ocated next
to a Chalet owned by Defendant. Defendant granted Plaintiff an easement for use of adriveway.
Paintiff later converted his residence into a business. In 1993, the Trial Court entered an Order
interpreting the easement to allow Plaintiff’ suse of the driveway for a“ normal amount of delivery.”
No appeal was taken from thisOrder. 1n 2000, the Trial Court, but a different trial judge, entered
another Order interpreting the 1993 Order to allow for anormal amount of business deliveriesusing
the driveway. We conclude that the 1993 Order permits only a normal amount of deliveries
consistent with aresidentid use. Wereversethe decision of the Trial Court, and remand for further
proceedings.

Tenn. R. App. P. 3 Appeal as of Right; Judgment of the
Chancery Court Reversed; Case Remanded.

D. MicHAEL SwiINEY, J., delivered the opinion of the court, in which HERsCHEL P. FRANKS, J., and
CHARLES D. SusaNO, Jr., J., joined

PamelaR. O'Dwyer and Randall D. Larramore, Chattanooga, T ennessee, for the A ppellant Evelyn
B. Oldham.

Phillip E. Fleenor and JaneM. Stahl, Chattanooga, T ennesseg, for the A ppellee James C. R. Laney.



OPINION

Background

Plaintiff sued Defendant someyearsatfter Plaintiff purchased from Defendant ahouse
and lot located next door to a Chalet owned by Defendant. At the time of the purchase, the parties
enteredinto acontract tited Adjoining Property Owners' Agreement Regarding Water Lines, Septic
Tanks, and Driveway (“ Agreement”), which wassigned on May 2, 1974. The Agreement conveyed
to Plaintiff a “perpetual easement in the driveway located on Lot 2", Defendant’s property, and
further provided that the parties would split equally the cost of any repairs.

Whenthislawsuit beganin 1992, Plaintiff wasseekingtoinstall aseparate septictank
system and have Defendant pay a portion of the cost pursuant to the terms of the Agreement.
Defendant filed an answer and acounter-claim. Defendant asserted in the counter-claim that when
the Agreement was entered into, the property purchased by Plaintiff was zoned for residential use.
Thereafter, Plaintiff had the property re-zoned for commercial use. Defendant claimed that after
having the property re-zoned, Plaintiff began using the driveway as a parking lot and a business
entry. Defendant claimed this was a higher use than was granted in the easement created by the
Agreement. InJune of 1993, the Trial Court entered an Order after atwo day trial. Theportion of
the 1993 Order pertinent to this appedl is as follows:

[T]he original driveway easement granted to the Plaintiff/Counter-
defendant by the Adjoining Property Owner’s Agreement was to be
for the use of the driveway as a residence. Now, the Plaintiff has
changed the uses of the premises to a business and certainly Mr.
Laney or hiswife going to their business would not be any increase
upontheburdento Lot No. 2for that use. Likewise, anormal amount
of delivery by the driveway would not be an additional burden upon
Lot No. 2. The clients or customers of the Plaintiff/Counter-
defendant would be a burden upon the easement and one not
contemplated at the time of the Adjoining Property Owner's
Agreement. However, the Plantiff/Counter-defendant will be
allowed to park on his own property and the Court interprets the
easement across the driveway upon Lot No. 2 to be one of alowing
thePlaintiff/Counter-defendant to crossthe property on Lot No. 2, but
not to park on Lot No. 2. The Defendant/Counter-plaintiff and her
tenantsshall provide ampleunobstructed driveway ingressand egress
to the owners or tenants of Lot No. 1.*

! The original Order contained a sentence that was stricken from the Order after Defendant filed amotion to
alter or amend the judgment. That sentence read: “T he turning around of a vehicle by the use of the driveway is
permissible, so long as that can be reasonably done in the space of the current driveway and without requiring the
Defendant/Counter-plaintiff or her tenants to move their cars.”
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After this Order was entered, Defendant timely filed an apped which she voluntarily dismissed
approximately three months |ater.

In November of 1997, Plaintiff filed a petition for contempt and to enforce the
previous Order of the court. Plantiff claimed that Defendant was “interfering with deliveries to
Plaintiff’s property by U.P.S. and with garbage and recycling pickup.” Defendant filed aresponse
and counter-petition, claiming that when this matter wasoriginally heard in 1993, Plaintiff had not
yet requested annexation of the property by the City of Chattanooga. Defendant claimed that
subsequent to the previous Order, and as a result of annexation of the property by the City, there
were additional burdens on the subservient tenement which did not exist when the case was heard
in 1993. Defendant sought to have the additional burdens stopped.

A hearing was held on the various claims raised in the petition and counter-petition.
In September of 2000, the Trial Court issued an Order which stated, in relevant part, as follows:

The partied have returned to this Court ... for further interpretation
of the Adjoining Property Owner’s Agreement and darification of
guestions surrounding the driveway easement, particularly whether
the use of the shared driveway by ddivery trucks and garbage trucks
constitutes a material increase in the burden upon the subservient
estate....[I]t is clear that at the time the parties previously came
before this Court in 1993, the Plaintiff, Mr. Laney, had aready
changed the use of the property at 806 South Scenic Highway to that
of abusiness. Thereore, the Court previously took into account this
busi nessusage when stating that a“normal amount of delivery by the
driveway would not bean additional burden.” Since 1993, Mr. Laney
petitioned the City of Chattanooga to place 806 South Scenic
Highway into the corporate city limits of Chattanooga to obtain the
services offered by the City, including but not limited to garbage
pick-up. Twotypesof “deliveries” arein question here—thedelivery
and pickup of packages by services such as UPS, Federal Express,
and perhaps others, and the collection of garbage by the City of
Chattanooga. Whileit isunderstood that usage of any paved surface
by trucks will cause some damage over a period of time, there are
several safety factors to be taken into account, namely safety of the
other residents on Shingle Road, as well as that of the delivery men
and garbage men who cannot performtheir dutiesin asafe manner on
Scenic Highway due to the volume of traffic.

After reviewing the previous Order of this Court, as well as
the Adjoining Property Owner’ sAgreement, it isthe determination
of this Court that this matter is controlled by the doctrine of res
judicata, in that the previous Order controlstheissues at hand. That
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previous Order held that the Plaintiff had the right to have a normal
amount of deliveries, and the proof at this time has not established
that the Plaintiff isreceiving an énormal amount of deliveries.

The Trial Court then hdd that Plaintiff was allowed to use the driveway for delivery trucks and
garbage trucksin anormal manner asthisdid not materially increase theburden on the estate. The
proof at the hearing showed UPS either made adelivery or stopped by Plaintiff’ sbusinessto see if
there were any packages to be pidked up five days per week. There was no proof introduced asto
how many other deliverieswere being made (i.e. deliveries by Federal Express, etc.). The garbage
trucks used the driveway twice per week.

Chancellor R. Vann Owens entered the original Order in 1993. Chancellor Frank
W. Brown, 11, entered the September 2000 Order which is the subject of this appeal.

Discussion

Although Plaintiff raisesseveral issuesinthisappeal, webelieveall of these potential
issues can be addressed by the resolution of one primary issue. Chancellor Brown interpreted the
phrase“normal delivery” contained within Chancellor Owens’ 1993 Order to mean normal business
deivery. Theissue on appeal thus becomes. whether the Trial Court erred when it concluded that
the 1993 Order permitted the driveway to be used by delivery trucks and garbage trucksin anormal
business manner because this did not materially increase the burden on the subservient estate.

Our standard of review with regard to matters decided by the Trid Court is well
settled. A review of findings of fact by atrial court is de novo upon the record of the trial court,
accompanied by apresumption of correctness, unlessthe preponderance of the evidenceisotherwise
Tenn. R. App. P. 13(d); Brooksv. Brooks, 992 SW.2d 403, 404 (Tenn. 1999). Review of questions
of law is de novo, without a presumption of correctness. See Nelson v. Wal-Mart Sores, Inc., 8
S.W.3d 625, 628 (Tenn. 1999).

The Order entered by the Trial Court in 1993 was not appealed to this Court. That
Order, therefore, became final and binding on the parties. Dupuisv. Dupuis 811 SW.2d 538, 539
(Tenn. Ct. App. 1991) (Theplaintiff did not teke issue on the first appeal with thetrial court’sruling
on a particular issue, and “thus its decision in this regard became the law of the case at the
conclusion of the first appeal.”); Jones v. Jones, 784 SW.2d 349, 351 (Tenn. Ct. App. 1989)
(“Becausethe 1986 order was not appealed from within the time allowed by Tenn. R. App. P. 4(a),
the holding of thetrial court ... is‘thelaw of the case.’”).

Atissuein 1993 was the purported increased use of the subservient tenement by the
Plaintiff. In its Order, the Trial Court stated: “[T]he origina driveway easement granted to the
Plaintiff/Counter-defendant by the Adjoining Property Owner’s Agreement was to be for the use of
the driveway asaresidence. Now, the Plaintiff has changed the uses of the premisesto a business,
and certainly Mr. Laney or his wife going to their business would not be any increase upon the
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burdento Lot No. 2 for that use. Likewise, anormal amount of delivery by the driveway would not
bean additional burdenuponLot No.2.” TheOrder entered in 2000 essentially involved Chancellor
Brown’ s attempt to interpret and clarify what was meant by Chancellor Owensin the 1993 Order.

In 1993, Chancellor Owens correctly noted that the original easement addressed the
use of the subject driveway for residential purposes. Chancdlor Owens further concluded that a
“normal amount” of delivery was permissible.  Although Plaintiff was using the property as a
businessin 1993, weinterpret Chancellor Owens' Order tomean that anormal amount of deliveries
consisgent with a residential use was permissible under the easament. This interpretation is
supported by Chancellor Owens' statement that “[t]he clients or customers of the Plaintiff/Counter-
defendant would be a burden upon the easement and one not contemplated at the time of the
Adjoining Property Owner’s Agreement.” To interpre the 1993 Order in the way the Trial Court
did resultsin an internal inconsistency inthe 1993 Order. Under the Trial Court’ sinterpretaionin
2000, Chancellor Owens held that Plaintiff’ s clients or customerscould not use the easement asthat
would be aburden upon the easement not contemplated at the time of the Agreement, but somehow
deliveriesconsistent with abusiness use woul d not bean additional burden on the easement and was
contemplated at the time of the Agreement. Thisinterpretation would mean that Chancellor Owens
found that the parties bath did and did not contemplate a business use of the easement when the
Agreement was signed.

The parties’ intent when the Agreement was entered into was the central focus of
Chancellor Owens' determination. Chancellor Owens' 1993 Order specifically held that “[t]he
clients or customers of the Plaintiff/Counter-defendant would be a burden upon the easement and
one not contemplated at the time of the Adjoining Property Owner’ sAgreement.” Webelieve this
statement clearly shows Chancellor Owens' intention that the burden on the easement was not to be
increased beyond the use of the driveway in an amount and manner consistent with Plaintiff’s
residenti a use of the property.

Our reading of Chancellor Brown’s Order is that he broadened the permissible use
of thedrivewayto allow for normd businessuse of thedrivewayfor deliveries. Webelievethiswas
reversible error. The range of what might be normal business use is virtually unlimited. For
example, a normal business use might reault in ten deliveries a day, or one delivery a month to
Plaintiff’s business. We do not read the 1993 Order to be so open-ended. We conclude that the
1993 Order permitsPlaintiff to use the driveway for deliveries and garbage pick-up, etc., but only
to the extent that such would be consistent with anormal residential (as opposed to business) use of
the driveway. We interpret the 1993 Order to allow Plaintiff the use of the driveway only in a
manner that “would not be an additional burden upon Lot No. 2" beyond that which would be
consistent with “the use of the driveway asaresidence.” Accordingly, we remand this matter tothe
Trial Court for a determination as to what use by Plaintiff of the driveway is consistent with a
residential use by Plaintiff so as not to result in any additional burden upon Lot No. 2.



Conclusion

Thejudgment of the Trial Court isreversed. Thiscaseisremandedtothe Trial Court
for further proceedings as required, consistent with this Opinion, and for collection of costs below.
Costs of appeal are taxed to the Appellee, James C. R. Laney.

D. MICHAEL SWINEY



